The twenty six ball mills, a football field in length, are
adjacent to a walkway (Tr. 13). A person on the walkway could
trip or fall into a moving wheel.  In the winter a worker's heavy
clothing could be caught in the machines (Tr. 14).

On the day of the inspection almost all of the unguarded 26
ball mills were running (Tr. 16, 17). The inspector later
modified the citation as to two non-operating machines (Tr. 17,
18). But in the inspector's opinion all 26 violations existed.
The machines that were not running that day were still capable of
operating (Tr. 17, 18).

In the past the inspector had seen guards on similar
machines at other concentrators (Tr. 20).

The condition here could cause a serious injury or a
fatality.  An accident would be likely to occur (Tr. 20).
Respondent has 5,000 workers. A computer printout at the Arthur
Concentrator shows an prior history of 26 violations of safety
regulations, excluding the violations in contest in the instant
cases.

An MSHA memorandum of October 3, 1979 deals with a situation
where the same violations exist in the same area of a mine.  The
memorandum requires that one citation be issued (Tr. 26).

At the hearing the judge indicated he would take official
notice of the MSHA memorandum (Tr. 28).

Discussion

Respondent's brief filed at the hearing raises two issues.
Initially it is asserted that MSHA may not impose twenty four
separate penalties as the result of issuing a single citation.
As a secondary issue respondent claims that the penalties are
excessive and unfair.

The Act provides that civil penalties may be imposed for the
violation of mandatory safety standards. Further, "each
occurrence of a violation of a mandatory health or safety
standard may constitute a separate offense" 30 U.S.C. 820(a).

It appears on this record that there were 26 separate
offenses since all of the machines were unguarded. I find
nothing in the Act or in the legislative history that would
prohibit MSHA from issuing a single citation for these separate
violations.

Respondent's reliance on the MSHA policy memorandum is
misplaced.  The memorandum states that where the same area of the
mine is involved any multiple violations should be treated as one
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